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DICKINSON, PRESIDING JUSTICE, FOR THE COURT:
1.  The Hinds County Youth Court found that three-year-old J.T. had been sexually
abused by her father, based on a statement she made which could describe either sexual abuse
or innocent contact between a father and daughter. Because the State produced no evidence
to show that the child’s facially ambiguous statement described abuse, and because the
youth-court judge openly and admittedly disregarded the Mississippi Rules of Evidence

throughout the adjudication, we reverse and remand.



FACTS AND PROCEDURAL HISTORY
92.  On October 30, 2014, a daycare teacher contacted the Mississippi Department of
Human Services (DHS). The record does not reveal who received the teacher’s call and
contains no memorialization of the call itself. According to the youth-court intake order,
which first documented the report, the teacher informed DHS that three-year-old J.T. “told
her teacher . . . that dad put his fingers in her,” and that J.T. “pointed at her vagina.”
93.  DHSnitiated an investigation. Cirby Scott,a DHS family-protection specialist, spoke
with J.T.’s mother—M.T.—who stated that she knew of no abuse. Scott also spoke to J.T.’s
father—D.T.—who denied the allegations. Scott permitted J.T. to remain in her mother’s
custody but required D.T. to leave the home and have no contact with J.T.
4.  Scott then set up a medical examination with the Children’s Justice Center (CJC),
which discovered no physical evidence of abuse. Scott also referred the matter to the
Children’s Advocacy Center (CAC) for a forensic interview, but the CAC declined because
J.T. had been questioned and videotaped by the daycare center about her statement.
95. On November 3, 2014, the Hinds County Prosecuting Attorney filed a petition in the
Hinds County Youth Court, seeking to adjudicate J.T. a sexually abused child. Two days
later, the youth court held a shelter hearing, at which Scott detailed the DHS investigation.
Based on the information provided, the youth court determined that it had jurisdiction and

that probable cause existed that J.T. had been sexually abused. The youth court ordered DHS



to continue its investigation, that a forensic interview be conducted, and that D.T. have no
contact with J.T. The court also appointed an investigative guardian ad litem.

96.  On November 10, 2014, the youth court held a second shelter hearing because the
forensic interview results had been provided. Scott testified that, during the forensic
interview, J.T. had made a statement similar to the one reported by the school. So the youth
court left its prior orders in force.

7.  On December 30, 2014, the case proceeded to adjudication. The State first called
Scott, who testified that she had observed J.T. state that D.T. “touched her in her booty”
during the forensic interview. Scott explained that J.T. “pointed to the pictures showing that
her booty was her vaginal area.” Scott reported that J.T. also disclosed that she had been
touched by a friend at school.

98.  Scotttestified aboutJ.T.’s medical examination and explained—based on the doctor’s
report and Scott’s conversation with the doctor—that the examination had produced no
physical evidence of abuse. The CJC medical-examination report and the CAC forensic-
interview report were then admitted in evidence over the parents’ hearsay and Confrontation

Clause objections.! The CJC report concluded that J.T.’s “physical exam today was normal,

"' J.T.’s attorney also moved to introduce a report by the investigatory guardian ad
litem through Scott’s testimony. This report was subject to the same objections, and the
judge withheld ruling on that report’s admission until the investigative guardian ad litem had
testified. Also, when J.T.’s attorney moved to admit the CJC, CAC, and guardian ad litem
reports, she failed to mention Scott’s DHS report. But the attorneys repeatedly referenced
that report while questioning Scott, and the judge referenced it in his ruling, despite the fact
that it was never admitted in evidence.



which neither confirms nor denies previous maltreatment. It is important to remember that
many forms of sexual contact do not leave physical evidence. In the rare cases where there
is injury, the body is often able to heal genital injuries without scar.”

99.  The CAC forensic-interview report concluded that J.T. had “disclosed that her father
touched her genital area and buttocks with his finger under her clothes one time in her
parents’ bedroom. The interviewer was unable to determine the contexts of these touches.”
The report further explained that J.T. stated that her father had touched her once, then had
pulled up her pants and told her to go in the kitchen with her mother. When asked why her
father touched her, J.T. responded that he got a “tiny cat” out of her “booty.”

910. Scott also relayed her conversations with M.T. Scott testified that J.T.’s mother had
told her that J.T. had once mentioned someone poking a finger in her booty, but that J.T. then
had said this wasn’t true. She testified that the mother never expressed concern that D.T.
may have done something wrong, but she feared that something could have occurred at
school.

q11. Scottalso explained that she had talked to D.T., and that he had denied the allegations.
She held a meeting with various friends and family members, who also denied the
allegations. Scott recalled that, during the family meeting, D.T. said he remembered J.T.
commenting that he had poked her while he was helping her get dressed, but that this was
“more like a poke with his fingernail.” Scott testified that the family has no prior history

with DHS.



912. Finally, Scott testified that J.T. had been seeing a licensed counselor while this case
was pending, and that the counselor reported that J.T. never had mentioned sexual contact
and had shown no sexually inappropriate play during her sessions. Based on this
information, Scott recommended that the youth court adjudicate J.T. a sexually abused child
and maintain the no-contact order against her father.

913. Next, the State called Shaquita Jones, who works as an investigative guardian ad litem
for the Mississippi Youth Court Guardians for Justice in Hinds County. She and the other
investigative guardian ad litem for Hinds County—Keisha Graham—performed an
investigation. Through Jones’s testimony, the State admitted the investigative guardian ad
litem report in evidence over the parents’ hearsay objection.

q14. The report reiterated that both D.T. and M.T. had denied the allegations. Both
suggested that this was all based on a misunderstanding. The report confirmed the statement
made during the forensic interview, and that the interviewer could not determine the context
of the touching. The report noted that the physical examination was normal and disclosed
that the guardian ad litem had spoken with the parents’ attorney, and that he had stated this
allegation centered on a misrepresentation of what the child actually said in the school’s
videotaped interview.

915. Thereportrevealed that potential criminal charges would be presented to a grand jury,
and that no allegations had been revealed to J.T.’s counselor. Finally, the report noted that

M.T. had remained in the parking lot after the forensic interview for an hour, reading to J.T.



and talking on the telephone. Based on this information, the report recommended that J.T.
be adjudicated a sexually abused child. At this point, the State rested and J.T.’s attorney
declined to call any witnesses.

916. The attorney for J.T.’s parents then called D.T. to testify. D.T. testified that J.T. is an
outgoing and very sociable three-year-old. He also testified that J.T. is very imaginative and
“you can’t take everything she says at face value.” He explained that on a typical morning,
M.T. would make breakfast, and he would help the children get dressed. He also was the
parent who usually bathed the children. When asked if he could explain her statement at the
school, D.T. stated that he gets her dressed every day, which includes helping her put on her
underwear and helping her clean herself as she goes through potty training.

q17. He stated that because he has this much close contact with his daughter “I’m not
surprised that she would go to daycare and say that I touched her in her bottom, but it wasn’t
a sexual comment, and if it was taken that way, it was misunderstood.” D.T. also stated that
J.T. had told her mother after the forensic interview that she was talking about D.T. “pulling
her panties up and poking her with [his] finger by accident.” D.T. admitted that he did not
suggest this misunderstanding when he first spoke with Cirby Scott. He testified that he
never has and never would harm his daughter in any way. He also stated that he believed that
it was in J.T.’s best interest for the family to be reunited.

918. Next, J.T.”s mother testified. She agreed with D.T.’s assessment of J.T.’s imaginative

personality. She explained that sometimes she struggles to determine whether J.T. is talking



about something that actually happened, something that someone told her, or something that
she saw on television. She testified that J.T. had never reported to her that her father had
done anything wrong to her.

919. She also described how hurt J.T. has been by being separated from her father. She
testified that they have had ongoing issues with the daycare center. She gave her opinion that
J.T. had been exposed to something inappropriate at day care, and that she had contacted a
therapist about those concerns. She testified that she had never had any concern that her
husband would do something like this, and that J.T. trusted him, felt safe around him, and
had never acted scared around him or any other man. She believed that if something like the
allegation had happened, J.T. would have told her and other people she trusts in her family.
She testified that there were times D.T. would help J.T. get dressed, when she was not
around.

920. Next, D.T.’s brother testified and explained that he had never seen a more loving
relationship between father and daughter than that between D.T. and J.T. He testified that
D.T. would never do anything to harm J.T. He stated that J.T. had never complained to him
about D.T. He testified that he was 100-percent certain D.T. did not abuse his daughter. He
also testified that J.T. had never indicated to him that she had been exposed to sexual matters
of any kind. He explained that all of the forty or so family members and friends who

attended the family meeting with DHS wanted to protect J.T. if something inappropriate had



happened, but that J.T. had not given any of them reason to believe D.T. had done something
wrong.
921. Finally, D.T.’s first cousin testified. She explained that she had spent significant time
with J.T. since this matter had arisen, because she kept J.T. so the rest of the family could get
together without violating the no-contact order. She testified that, during that time, J.T. had
never said anything to suggest that D.T. had abused her. She also explained that D.T. is a
gentle, patient, and kind father, and that she had never seen him do anything inappropriate
with his child.
922. Based on this evidence, the youth court adjudicated J.T. a sexually abused child. The
judge left her in her mother’s custody, and ordered that she receive counseling as needed.
The court ordered DHS to continue to monitor the case and allowed visitation with D.T. at
DHS. The youth court also ordered that the family go to counseling together and indicated
that when the counselor recommended that it was safe to reunify the family, the youth court
would enter an order to that effect. Otherwise, the no-contact order was left in place. J.T.’s
parents appealed.

ANALYSIS
923.  On appeal, J.T.’s parents primarily claim that the State has failed to prove that J.T.
was sexually abused. But, even if the State produced sufficient evidence, the parents argue
that the State’s case rested entirely on inadmissible hearsay—which also violated their right

to confront witnesses—and the improper expert testimony of unqualified witnesses. We find



that the State failed to produce sufficient evidence to prove that J.T. had been sexually
abused.

I. The State’s Evidence
924. Preliminarily, the parents point out that the judge’s order adjudicating J.T. a sexually
abused child incorrectly states that “none of the parties present disputed the veracity of the
allegations contained in Count 1.” The order gave no other reason to adjudicate J.T. a
sexually abused child, and the parents point out that they strongly opposed the allegation,
presenting witnesses and argument to the contrary.
925. But we also note that the judge made a ruling from the bench, and that his ruling
explicitly relied on the evidence presented to resolve the disputed issue. Further, this Court
reviews the youth-court judge’s ruling by the same standard that it reviews a chancellor’s
ruling.> And this Court has said that “[t]he chancellor will be affirmed where he reaches a
result correct under the law and the facts, even though a wrong reason be assigned.” So the
error in the judge’s written adjudication does not affect the outcome of this appeal. The
relevant inquiry is whether, based on evidence in the record, he reached the correct result.
926. The judge adjudicated J.T. a sexually abused child. The Mississippi Youth Court Act

requires the State to prove by a preponderance of the evidence that a child has been sexually

> In re B.S., 105 So. 3d 1120, 1121-22 (Miss. 2013) (quoting A4.B. v. Lauderdale
Cty. Dep’t of Human Servs., 13 So. 3d 1263, 1266—67 (Miss. 2009)).

3 Tedford v. Dempsey, 437 So.2d 410,418 (Miss. 1983) (citing Huffman v. Griffin,
337 So.2d 715, 723 (Miss. 1976)).



abused for this finding to be made.* When reviewing the evidence, the youth-court judge
ruled, “this Court considers all the evidence before the Youth Court in the light most
favorable to the State.” “If the evidence so considered is opposed to the finding of the
Y outh Court with such force that ‘reasonable men’ could not have found as the Youth Court
did by a preponderance of the evidence, this Court must reverse.”’
927. The Youth Court Act defines sexual abuse as:
obscene or pornographic photographing, filming or depiction of children for
commercial purposes, or the rape, molestation, incest, prostitution or other
such forms of sexual exploitation of children under circumstances which
indicate that the child’s health or welfare is harmed or threatened.’
Here, the State’s case relied entirely on the child’s statement. Three-year-old J.T. told her
teacher and the CAC forensic interviewer that her father had stuck his finger inside her one
time to get a “tiny cat” out of her “booty.” The child also indicated that “inside her” referred
to her vagina.
928. Beyond the child’s statement, neither DHS nor the investigative guardian ad litem

discovered any evidence of abuse during their respective investigations. The CJC performed

a medical examination but discovered no evidence of sexual abuse. While the forensic

* Miss. Code Ann. § 43-21-561(3) (Rev. 2015).

> Collins v. Lowndes Cty. Pub. Welfare Dep’t, 555 So.2d 71,72 (Miss. 1989) (citing
Inre M.R.L., 488 So. 2d 788, 791 (Miss. 1986)).

% Collins, 555 So. 2d at 72.
"Miss. Code Ann. § 43-21-105(n) (Rev. 2015).
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interviewer obtained a statement from J.T. consistent with the statement reported to DHS,
she stated she could not determine whether the touching was sexual in nature.

929. DHS met with approximately forty family members and friends, and everyone
indicated that J.T. had neither done nor said anything to suggest that she had been abused by
her father. They all believed that D.T. would never do anything like that. Two of them,
D.T.’s brother and cousin, testified during the adjudication and made the same statements.
Further, J.T.”s mother testified that if something like the allegation had happened, J.T. would
have told her or another family member she trusted.

930. D.T. consistently denied that he had sexually abused J.T. He offered—both in his
meeting with DHS and during the adjudication—an alternative explanation for the child’s
statement. He explained that he helps J.T. dress, and that J.T. has been potty training, both
requiring him to have close contact with J.T., including helping her clean herself after using
the restroom. D.T. even testified that J.T. had told her mother that her statement referred to
a time when D.T. had helped her pull up her underwear and accidentally had poked her.
931. We recognize that many abuse cases lack smoking-gun-type evidence, particularly
when dealing with sexual abuse, which occurs predominantly in private. We also recognize
that the CJC’s failure to find physical evidence does not preclude the possibility that abuse
occurred. And we further recognize that, under some circumstances, a child’s statement

alone may provide sufficient evidence to support a sexual-abuse adjudication.

11



932. But this child’s statement could describe either sexual abuse or innocent contact
between a father and daughter, and no additional evidence was provided to show abuse. The
parents denied the allegation and provided an innocent explanation. And every witness
interviewed by DHS indicated that no abuse had occurred. Under these unique
circumstances, the child’s statement did not provide sufficient evidence to support the abuse
adjudication.

933. In E.S. v. State, this Court affirmed a finding of sexual abuse based largely on the
child’s statement.® In that case, this Court explained that the minor child had “stated that she
had been abused by her father on numerous occasions,” while both the father and mother
testified that no abuse had occurred, and the child’s sister disclaimed that she had been
abused.'® ButJ.T. did not provide a clear statement “that she had been abused by her father,”
as had the child in E.S. And there, a clinical psychologist had opined that the child had been

abused.'" Here, the forensic interviewer could not provide a similar conclusion.

8 E.S. v. State, 567 So. 2d 848, 849 (Miss. 1990).
° Id.
' 1d.
" Id.
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934. Similarly, in In re D.O., a sexual-abuse adjudication relied heavily on the child’s
statements.'” But there, medical evidence had indicated that the child had been abused."
Here, the medical examination provided no evidentiary support for the judge’s decision.
935. In In re A.R., the youth court adjudicated two children physically abused, and this
Court reversed based on insufficient evidence." The children’s father reported that the
children had returned from visitation with their mother with bruises on their buttocks.'> The
mother explained that the boys had received a spanking for trouble at school.'
936. This Court first explained that the Youth Court Act does not prohibit the use of all
corporal punishment, but rather, that the youth court must assess the reasonableness of the
parents’ actions to determine whether the conduct crossed the line from punishment to
abuse.!” The Court then explained why the evidence was insufficient to show that the
mother’s conduct fell on the impermissible side of that line:

The social worker did not interview the boys’ school teacher who had reported

the behavioral problems to the mother and step-father nor did she review the

boys’ school records; she did not interview the mother or step-father or
examine the home environment of the boys; the social worker did not talk to

2 In re D.O., 798 So.2d 417, 421 (Miss. 2001).

B Id. at 422.

“InreA.R., 579 So.2d 1269, 1270-71 (Miss. 1991).
5 Id. at 1270.

' Id.

' Id. at 1270-71.
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the medical doctor who examined the boys for evidence of child abuse; she did

not look at the belt or belt-like strap used in the discipline of the boys; the

social worker did not have the boys tested or evaluated by experts; nor does the

record contain any medical records showing evidence of physical abuse.'®
In essence, the Court held that the initial evidence of abuse—the boys’ bruises—could be
consistent either with abuse or with innocent conduct, so the youth court needed additional
evidence to determine that the children were abused.
937. Here, we face a similar situation. As in A.R., the initial evidence could describe
abuse, but also innocent contact. J.T.’s statements all indicated that her father put his finger
inside her one time. Both during the DHS investigation and the adjudication, the father
explained that he helped J.T. dress for school, and that he had to help J.T. clean herself after
using the restroom while potty training. He even testified that J.T. had told her mother that
she was describing a time he accidentally poked her while pulling up her pants.
938. SolJ.T.’sstatement could describe innocent contact. But, unlike A.R., an investigation
was performed in this case. That said, the investigation uncovered no additional evidence
of abuse.
939. In A.R., the Court said that the investigator “did not interview the mother or
step-father.” Here, the DHS worker interviewed J.T.’s parents, but neither suggested that

J.T. had been abused. In A.R., the Court stated that the investigator “did not talk to the

medical doctor who examined the boys for evidence of child abuse.” Here, the DHS worker

8 Id. at 1271.
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did speak with the CJC doctor and provided his report, but the examination uncovered no
evidence of abuse. In A.R., the Court said that the investigator did not have the boys tested
or evaluated by experts. Here, the CAC performed a forensic interview, and the interviewer
could not determine whether any abuse had occurred.

940. Inother words, the A.R. Court found that the State had presented insufficient evidence
when the initial evidence was susceptible to innocent and culpable interpretations, and no
further investigation was performed. Our result cannot be different when the initial evidence
was susceptible to innocent and culpable interpretations, and the investigation, though
thoroughly conducted, produced no evidence of abuse.

941. In sum, the State’s case rests entirely on a three-year-old’s statement that her father
put his finger inside her. The father provided an innocent explanation for the statement.
While J.T.’s statement might describe abuse, it also might describe innocent contact between
a father and daughter. The State bore the burden to prove that abuse was more likely, and,
under this Court’s decision in 4A.R., it failed to meet that burden, because its only evidence
might describe either innocent or culpable conduct.

942. The youth-court judge repeatedly commented that it was his job to protect children,
and we certainly can understand why. But, this Court’s precedent does not permit the judge
to adjudicate abuse out of caution, unless the evidence supports that adjudication. So we
find that the youth court’s adjudication was not supported by sufficient evidence, and we

reverse and remand.
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II. The Judge’s Evidentiary Rulings
943. J.T.’s parents also appeal the youth court’s decision to admit various hearsay and
opinion testimony. Because we reverse and remand based on the sufficiency of the evidence,
we need not address the parents’ particular evidentiary objections, nor their arguments
regarding the Confrontation Clause. That said, both in the youth court and on appeal, the
parties have argued over the extent to which the Mississippi Rules of Evidence apply in
youth-court proceedings. In the youth court, both the State and the judge adopted the view
that the Rules of Evidence are “relaxed.” Because that view—although incorrect—does have
some support in our precedent, we find it necessary to clarify that the Rules of Evidence do
apply in youth-court adjudications with full force and effect.
944. Mississippi Rule of Evidence 1101(a) states that “these rules apply to all actions and
proceedings in the courts of the State of Mississippi.” Rule 1101(b) excepts certain
proceedings from the Rules’ broad applicability:

Proceedings for extradition or rendition; probable cause hearings in criminal

cases and youth court cases; sentencing; disposition hearings; granting or

revoking probation; issuance of warrants for arrest, criminal summonses, and

search warrants; and proceedings with respect to release on bail or otherwise."

Because Rule 1101(a) applies the Rules to all proceedings unless otherwise provided, and

Rule 1101(b) does not except youth-court adjudication hearings, the Rules apply.

' (Emphasis added.)
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945. Mississippi Rule of Youth Court Practice 24(b)(3)(ii) confirms this view, stating that
“[a]djudication hearings shall be conducted . . . under the rules of evidence and rules of court
as may comply with constitutional standards.” Also, Mississippi Rule of Youth Court
Practice 24(b)(5)(ii) states “[i]n arriving at its adjudicatory decision, the court shall consider
only evidence which has been formally admitted at the adjudicatory hearing. The following
evidentiary procedures apply to these hearings . . . the court shall admit any evidence that
would be admissible in a civil proceeding.”

946. The Mississippi Youth Court Act provides similar guidance. Mississippi Code
Section43-21-203(4) states that, in youth court, “[a]ll hearings shall be conducted under such
rules of evidence and rules of court as may comply with applicable constitutional
standards.””® Likewise, Section 43-21-559 states that “[i]n proceedings to determine whether
a child is a neglected child or an abused child, the youth court shall admit any evidence that
would be admissible in a civil proceeding.”?!

947. So both the rules of court and the Mississippi Code dictate that the Mississippi Rules
of Evidence apply to abuse adjudications in youth court. This Court’s precedent confirms

that view. “The evidence of abuse by the father consisted entirely of hearsay testimony of

statements allegedly made by the child. To admit the hearsay statements of the child the trial

2 Miss. Code Ann. § 43-21-203(4) (Rev. 2015).
2 Miss. Code Ann. § 43-21-559 (Rev. 2015).
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court, the youth court in this case, must determine whether the testimony falls within any of
the hearsay exceptions enumerated in M.R.E. 803.”*

48. Section43-21-603(2) of the Youth Court Act does state “[t]he court may consider any
evidence that is material and relevant to the disposition of the cause, including hearsay and
opinion evidence.”* But the Court must recognize this provision’s context. Section 43-21-
601 states:

(1) If the child has been adjudicated a delinquent child, a child in need of
supervision, a neglected child or an abused child, the youth court shall
immediately set a time and place for a disposition hearing which shall be
separate, distinct and subsequent to the adjudicatory hearing. The disposition
hearing, however, may be held immediately following the adjudicatory hearing
unless a continuance is necessary to allow the parties to prepare for their
participation in the proceedings.*

Section 43-21-603, which the youth court cites, then states:

(1) At the beginning of each disposition hearing, the judge shall inform the
parties of the purpose of the hearing.

(2) All testimony shall be under oath unless waived by all parties and may be
in narrative form. The court may consider any evidence that is material and
relevant to the disposition of the cause, including hearsay and opinion
evidence. At the conclusion of the evidence, the youth court shall give the
parties an opportunity to present oral argument.”

2 In re C.B., 574 So. 2d 1369, 137172 (Miss. 1990) (citing Mitchell v. State, 539
So. 2d 1366, 1369 (Miss.1989)).

2 Miss. Code Ann. § 43-21-603(2) (Rev. 2015).
2 Miss. Code Ann. § 43-21-601 (Rev. 2015).
> Miss. Code Ann. § 43-21-603 (Rev. 2015) (emphasis added).
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In other words, hearsay and opinion evidence may be considered in disposition hearings, the
youth-court equivalent of adult sentencing hearings. This comports with Mississippi Rule
of Evidence 1101(b), which includes sentencing and disposition hearings in its exceptions
to the Rules’ applicability. This case deals with an adjudication, not a disposition hearing.
949. Inthe past, however, this Court has used language suggesting that Section 43-21-603
applies more broadly. In In re T.L.C., this Court stated, without citation to authority, that
“[t] raditionally rules of evidence have been relaxed in youth court proceedings.”* The
Court then stated, citing Mississippi Rule of Evidence 1101(b)(3), that “[b]y express
provision, the Mississippi Rules of Evidence are not in force.”” But, as discussed above,
Rule 1101(b)(3) exempts only youth-court probable cause and disposition hearings, not
adjudications. Likewise, in In re R.D., this Court stated that “[t]he Youth Court Act thus
clearly contemplates that strict adherence to our rules of evidence will not be required, and
indeed, concerns over hearsay evidence and the like are basically dismissed.”*® But this
language was prefaced by the Court’s statement that “Miss. Code Ann. § 43-21-603 indicates
that at youth court hearings, to determine the disposition of a child adjudicated as neglected,

traditional rules of evidence simply do not apply.”*

% Inre T.L.C., 566 So. 2d 691, 700 (Miss. 1990).
" Id. (citing Miss. R. Evid. 1101(b)(3)).
2 In re R.D., 658 So. 2d 1378, 1391 (Miss. 1995).
¥ Id. at 1390 (emphasis added).
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950. In In re T.B., the Court of Appeals incorporated into its standard of review when
reviewing the sufficiency of the evidence in an adjudication.™ the statements “[r]egarding
the propriety of evidence, the Youth Court Act provides that ‘[t]he court may consider any
evidence that is material and relevant to the disposition of the cause, including hearsay and
opinion evidence’” and “[t]he Youth Court Act implies that strict adherence to our rules of
evidence is not required, and that, ‘concerns over hearsay evidence and the like are basically
dismissed.””

951. To the extent that this Court or the Court of Appeals has held that the Mississippi
Rules of Evidence have some diminished force in youth-court adjudications, we overrule the
cases. When the youth court adjudicates the ultimate issue of abuse, the Rules must be given
full effect.

952. Weagree with the youth court’s assertion in its supplemental brief that, in conducting
its proceedings, the youth court must remain cognizant of the child’s best interests. But the
primary purpose of the Rules of Evidence is to exclude unreliable evidence, and we must
reject the notion that a child’s best interests are served when youth-court judges use
unreliable evidence to adjudicate children as abused or delinquent.

953. This Court does not arbitrarily adopt the rules that control the admission of evidence

in our courtrooms. Over time—with substantial input from the bench and bar, and borrowing

% Inre T.B.,909 So. 2d 131, 133 (Miss. Ct. App. 2005) (citing Miss. Code Ann. §
43-21-603(2) (2004); In re R.D., 658 So. 2d at 1391).

20



much from the Federal Rules of Evidence—we have refined our rules to ensure that trials are
decided based on reliable evidence. To suggest that the Rules should be “relaxed” in youth
court is to suggest that a child’s best interests are served when youth-court judges base their
decisions on unreliable evidence. The concurring opinion falls victim to this flawed
reasoning.

954. We think it important to point out that, while the concurring opinion suggests that the
Rules should be “relaxed” in youth court, it points to no particular rule that should be
relaxed. Even where hearsay fits none of the Rule 803 or Rule 804 exceptions, Rule 803(24)
allows a trial judge, including a youth-court judge, to admit it, provided the trial judge finds
the evidence to have particular indicia of reliability. We cannot agree that the Rules of
Evidence should be relaxed to allow hearsay that fits no exception, and that a trial judge
cannot verify as reliable.

955. Tobe clear, a child’s best interests are served when adjudication decisions are based
upon reliable evidence. The Rules—including Rule 803(24) and Rule 803(25)—have been
crafted to facilitate that endeavor and have afforded trial judges substantial discretion where
it serves that purpose.

956. The concurring opinion correctly points out that specific rules have been promulgated
by this Court to govern youth-court proceedings. And we agree that, where those specific
provisions depart from the Mississippi Rules of Evidence, the specific youth-court rule

applies. But where no specific youth-court rule supercedes the Mississippi Rules of
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Evidence, the Rules apply with full force and effect, and neither the Rules of Evidence, nor
the Uniform Youth Court Rules allow ad hoc amendment by trial judges.
CONCLUSION

957. Because the State produced insufficient evidence to support the youth court’s
adjudication, we reverse and remand for proceedings consistent with this opinion. We also
affirm that, except where specifically superseded by a youth-court-specific rule, the
Mississippi Rules of Evidence apply with full force and effect to youth-court adjudications.
958. REVERSED AND REMANDED.

WALLER, C.J.,LAMAR, KITCHENS, KING AND COLEMAN, JJ., CONCUR.
MAXWELL, J., CONCURS IN PART AND IN RESULT WITHOUT SEPARATE
WRITTEN OPINION. BEAM, J., CONCURS IN PART AND IN RESULT WITH
SEPARATE WRITTEN OPINION JOINED BY RANDOLPH, P.J.; WALLER, C.J.,
AND MAXWELL, J., JOIN IN PART.

BEAM, JUSTICE, CONCURRING IN PART AND IN RESULT:

959. Tlagree with the majority that there is insufficient evidence to support the youth court’s
order adjudicating J.T. a sexually abused child. I disagree, however, with the majority that
the rules of evidence must apply in youth-court adjudications with the full force and effect
as in other civil cases. Accordingly, I concur in part and in result to the majority’s opinion.
960. As set forth in Mississippi Code Section 43-21-103, the primary goals of the Youth
Court Law are to protect each child coming within the jurisdiction of the youth court and to

“facilitate reuniting the family, if found to be in the child’s best interest.” B.A.D. v.

Finnegan, 82 So.3d 608, 616 (Miss. 2012) (citing Miss. Code Ann. § 43-21-103). “In every
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child-custody matter, the polestar consideration is the best interest of the child.” Id. (citing
Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983)). This focus does not change in
youth-court matters involving DHS and is the legal standard in every such case. See In
Interest of R.D. v. Linda D., 658 So. 2d 1378, 1387 (Miss. 1995).*! This standard is more
than a statement of the primary criterion for decision or factors to be considered in a youth-
court proceeding; it is a declaration of the court’s special responsibility to safeguard the
interests of the child.
qg61. Judge Cardozo well articulated this responsibility years ago in a New York custody
dispute, where the Court of Appeals of New York rejected the notion that such cases should
fall under a remedy of action. Finlay v. Finlay,240 N.Y. 429, 148 N.E. 624,40 A.L.R. 937
(1925). Judge Cardozo explained:

The chancellor in exercising his jurisdiction upon petition does not proceed

upon the theory that the petitioner, whether father or mother, has a cause of

action against the other or indeed against any one. He acts as parens patriae

to do what is best for the interest of the child. He is to put himself in the

position of a “wise, affectionate, and careful parent” and make provision for

the child accordingly. . . . He is not adjudicating a controversy between

adversary parties, to compose their private differences. He is not determining
rights “as between a parent and a child,” or as between one parent and another.

31 As noted in KM.K. v. S.L.M. ex rel. J.H., 775 So. 2d 115, 118 n.2 (Miss. 2000),
“[t]he youth court has different divisions.” (citing Miss. Code Ann. § 43-21-107 (1993)).
One division is the county court, “presided over by the county court judge or a judge chosen
by the county court judge, in those counties that have a county court.” Id. Another division,
in counties in which no county court is maintained, is the chancery court, “presided over by
a chancellor or a youth court referee.” Id. (citing Miss. Code Ann. §§ 43-21-107 and 43-21-
111).
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... Equity does not concern itself with such disputes in their relation to the
disputants. Its concern is for the child.

Id. at 433.

962. In keeping with this obligation, this Court has instructed youth-court judges to
consider any and all evidence which aids them in reaching the ultimate determination in
youth-court matters. In re V.R., 725 So. 2d 241, 247 (Miss. 1998) (citing Murphy v.
Murphy, 631 So. 2d 812 (Miss. 1994)). When a child’s best interest is at issue, judges do
“not . . . trample[] upon the laws of this State by hearing additional testimony and
considering the expert reports submitted by social workers.” Murphy, 631 So. 2d at 816.
While the need for information necessary to determine a child’s best interest does not allow
judges to ignore the rules of evidence, precise rules of evidence should be relaxed somewhat
in proceedings where the welfare of children is involved. 67A C.J.S. Parent and Child § 106
(2013).

963. Indeed, both Mississippi Code Section 43-21-559 and Mississippi Rule of Youth
Court Practice 24(b)(5)(i) expressly allow testimony to be in narrative form in adjudicatory
proceedings, as opposed to the usual question-and-answer format. Further, since a youth
court judge sits without a jury both as trier of fact and arbiter of the law, how a judge
receives evidence for its determination (and the record) logically should be less circumscribe
so long as the evidence is shown to be competent.

964. Here, this case involved a statement made by J.T. to a day-care worker, and then to

a forensic interviewer with the Child Advocacy Center (CAC) after DHS was notified. The
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forensic interviewer did not testify at the adjudication hearing. Her report, however, was
admitted through Cirby Scott, the DHS family protection worker, who was present at and
witnessed the forensic interview. The parties did not dispute what J.T. said, either at the day-
care center or at the CAC. The only issue presented was the context of J.T.’s statement(s).
Based on the evidence, that could not be determined. And the youth-court erred in
concluding otherwise. The youth court did not err by admitting for consideration evidence
of J.T.’s statement. That J.T. had made the statement was based on competent evidence.
But, while competent, it was not—on its own—sufficient as proof that J.T. had been sexually
abused by her father. Applying the rules of evidence with full force and effect of technicality
would not have changed this fact, and quite arguably could have obscured the record
otherwise had they not been relaxed in this proceeding.

965. For example, as the majority correctly notes, Scott’s DHS report technically was not
admitted into evidence. That report, however, illustrated for the record that there was no
substantial evidence to support DHS’s petition. Indeed, it allowed the majority to conclude
that the child’s statement was “facially ambiguous.”

966. The CACreport, contained in the DHS report, concluded that the forensic interviewer
could not “determine the context of [the] touches” disclosed by J.T. And the Children’s
Justice Center (CJC) report, also contained in the DHS report, could “neither confirm[] [n]or

den[y] previous maltreatment” of J.T.
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967. On appeal, the appellants claim evidentiary error on the part of the youth court for
accepting these reports into evidence. But the appellants then point to these reports as
evidence showing that the context of J.T.’s statement was indeterminate.

968. This type of dualism occurred throughout the adjudication hearing from all sides,
resulting in unnecessary evidentiary-procedural minutia for the youth court to contend with.
969. That said, I do not disagree with the majority that, in order to admit a child’s out-of-
court statements, the youth court must determine whether the testimony “falls within any of
the hearsay exceptions enumerated in M.R.E. 803.” See Maj. Op. at 47; (In re C.B., 574
So. 2d 1369, 1371-72 (Miss. 1990). I note that, at one point in the hearing the youth court
indicated that, because a child under age twelve is rebuttably presumed to be of tender years
(for purposes of Rule 803(25)(a)), no factual determination need be made as to the reliability
of the child’s out-of-court statements (for purposes of Rule 803(25)(b)). This, of course, is
incorrect. Apart from the tender-years presumption, any out-of-court statement made by an
alleged neglected or abused child must bear substantial indicia of reliability in order to be
admitted as evidence under Rule 803(25)’s hearsay exception. But any error in the youth
court’s misinterpretation of Mississippi law was harmless, as it was made in reference to the
CAC report, which was nonetheless admissible.

970. Citing In re C.B.,” the appellants claim the youth court deprived D.T. of his

constitutional right(s) to confrontation in violation of the Sixth Amendment to the United

32 In re C.B. was a youth-court matter involving a sexual-abuse petition.
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States Constitution and Article 3, Section 26 of the Mississippi Constitution, along with
Mississippi Code Section 43-21-203(9), and Mississippi common law. The appellants
contend that the youth court accepted evidence of a testimonial nature, whose “maker” did
not testify in person and was not subject to cross-examination.

971. In the case In re C.B., this Court said, “we are of the opinion that the right to
confrontation should be accorded to an accused parent” in youth-court cases. Inre C.B.,574
So. 2d at 1374. This was nonauthoritative dicta. The Confrontation Clauses under either the
United States Constitution or the Mississippi Constitution were not at issue in that case. The
only authority In re C.B. cited for that notion was Maryland v. Craig, 497 U.S. 836, 110 S.
Ct.3157,111 L. Ed. 2d 666 (1990)). Craig was a criminal case, in which the Supreme Court
held that the Sixth Amendment did not prohibit a child witness from testifying against the
defendant at trial outside the defendant’s physical presence, by one-way, closed-circuit
television. Id. at 857.

972. Both the Sixth Amendment and Section 26 express only “criminal prosecutions.” See
U.S. Const. amend. VI ; Miss. Const. art. 3, § 26. A youth-court adjudication to determine
the alleged neglect or abuse of a child is not a criminal prosecution but a civil proceeding.
Miss. Code Ann. § 43-21-559 (Rev. 2015). The Confrontation Clause(s) under either the
United States Constitution or Mississippi’s Constitution do not apply in such proceedings.
See, e.g., Hannah v. Larche, 363 U.S. 420, 440 n.16, 80 S.cCt. 1502, 1513 n. 16,4 L. Ed.

2d 1307 (1960) (noting that protections afforded by the Sixth Amendment are “specifically
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limited to ‘criminal prosecutions’”’) (quoting United States v. Zucker, 161 U.S. 475,481, 16
S. Ct. 641, 643, 40 L. Ed. 777 (1896)); Ullom v. Davis, 169 Miss. 208, 150 So. 519 (1933)
(holding that the Confrontation Clause under Section 26 has no application in a habeas
corpus proceeding because such proceedings are not “criminal prosecutions”).

q73. Also, In re C.B. was decided before Rule 803(25) was effectively adopted in 1991,
and is therefore limited—for all intents and purposes—in its usefulness. It does, however,
point to Rule 803(24),** viewed at the time as “the catch-all exception” to out-of-court
statements. In re C.B., 574 So. 2d at 1373. In his treatise Williams on Mississippi
Evidence, Parham Williams speaks to the purpose behind Rule 803(24), along with Rule

804(b)(5):

3 Rule 803(24) states that “the following are not excluded by the hearsay rule, even
though declarant is available as a witness:

A statement not specifically covered by any of the foregoing exceptions but
having equivalent circumstantial guarantees of trustworthiness, if the court
determines that (A) the statement is offered as evidence of a material fact; (B)
the statement is more probative on the point for which it is offered than any
other evidence which the proponent can procure through reasonable efforts;
and (C) the general purposes of these rules and the interests of justice will best
be served by admission of the statement into evidence. However, a statement
may not be admitted under this exception unless the proponent of it makes
known to the adverse party sufficiently in advance of the trial or hearing to
provide the adverse party with a fair opportunity to prepare to meet it, his
intention to offer the statement and the particulars of it, including the name
and address of the declarant.

M.R.E. 803(24).
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Recognizing that the law of evidence is dynamic and must be flexible in order
to respond to new developments in business and technology, the framers of the
Federal Rules and the Mississippi Rules sought to provide such flexibility in
their respective residual exception clauses [MRE 803(24) and 804(b)(5), and
FRE 807]. The two Mississippi rules are identical in both language and
content, and should be combined into one rule as was done with the
corresponding Federal Rules in 1997.
Parham Williams, Williams on Mississippi Evidence § 8.57, at 8-92 (2016 ed.).
974.  As this case illustrates, it was unnecessary for the authors of the CAC report and the
CJC report to testify in this matter. That, of course, is not to say that experts are not needed
in any youth-court case. When they are, though, depends on the facts and circumstances of
that particular case. Our chancellors and youth-court judges are more than capable of making
that determination.

975. For these reasons, I concur in part and in result.

RANDOLPH, P.J., JOINS THIS OPINION. WALLER, C.J.,AND MAXWELL,
J., JOIN THIS OPINION IN PART.
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